
U.S. Department of J u s t i c e
Environment and Natural Resources Division
Environmental Enforcement Section

JMG:JDF 999 Eighteenth Street; Suite 945-NT Telephone: (303) 312-737690-11-2-07106______________________Denver, CO 80202_______________Facsimile: (303) 312-7331

November 2,2000
BY FACSIMILE
John D. McCarthy, Esq.
H o l m e Roberts & Owen LLP
1700 Lincoln Street
Suite 4100
Denver, Colorado 80203-4541

Re: United S t a t e s v. W.R. Grace & Co.. et al.:
Civil Action No. 00-167-M-DWM

Dear Jay:
T h i s is in response to your October 19,2000 letter and to Alan Stringer's

September 27,2000 let ter to the Libby Community Advisory Group, which cover similar
issues.

As an initial matter, I disagree with your contention that EPA has no legal
authority to d i spo s e of asbestos-contaminated soil removed from the screening properties
at the Mine site. As we have demonstrated in our br i e f s , Sect ion 104(e)(3)(D) of
CERCLA, 42 U.S.C. § 9604(e)(3)(D), clearly gives EPA the authority to enter the Mine
site to " e f f e c tua t e a response action." Moreover, you state that my October 11 letter was
an "attempt to rein in the scope of EPA's demand" for access. The only thing I intended
to "rein in" was Grace' s characterization of EPA's demand. I believe EPA's request for
access was and continues to be reasonable.

Grace makes the unsupported contention in both letters that the Parker's property
(a property located on the site of Grace's former screening plant that is no longer owned
by Grace or its subsidiary KDC) may be contaminated with pes t ic ides . As I have
previously indicated, EPA has no reason to suspect that the Parker's property is
contaminated with anything other than asbestos. However, to address Grace's concern
EPA recently conducted extensive sampl ing of the soil on the Parker's proper ty to
determine whether a variety of potential contaminants, including a standard test suite for
pe s t i c ide s and herbicides, are present in the soil s t o ckp i l e . The EPA sampl ing indicates
no detec table p e s t i c i d e residues. Petroleum hydrocarbons were detected hi a few of the
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samples. The maximum concentration was 210 parts per mil l ion, a level far below that
of regulatory concern. I have enclosed the results of the sampling. I note that Grace was
given sp l i t s of these soil samples , as well as of the soil samples taken from the Barker's
property in the spring. I assume that Grace's silence on the results of its sampling e f f o r t s
is an indication that Grace has not found any contamination (other than asbestos, of
course) in the soils on the Barker's property. I trust the test results resolve this issue, and
that Grace no longer contends, as stated in Mr. Stringer's letter, that there are chemicals
in the soil at the Parker's property "that could f i n d their way into the local waters."

Mr. Stringer's letter also states that "we must know who is responsible for the
s a f e t y of the workers that will be moving dirt from the old screening plant to the former
mine, if access is granted." As I mentioned in my October 11 letter, EPA requires all of
its contractors to maintain insurance policies that cover injuries that result from their
actions. You state in your October 19 letter that such insurance is "unlikely to protect
KDC adequately, if at all." However, you do not state why. These are standard
insurance pol i c i e s that EPA requires its cleanup contractors to have at sites across the
country, so I am surprised that you are so certain that they will be i n s u f f i c i e n t in this case.
But more to the point, you do not articulate - either in your letters or your br i e f s - why
this is a relevant basis on which to re fuse to provide access. I am aware of no provision
in CERCLA or relevant case law that permits a property owner to deny an EPA request
for access based upon contentions regarding the s u f f i c i e n c y of EPA's insurance.

In your letter, you request a copy of EPA's work p lan and related documents for
its work at the screening plant properties. EPA's d r a f t work p l a n has been available at
the Informat ion Center in Libby since Apri l 2000. Numerous members of the publ i c
commented on the work plan, but I understand that Grace did not. The work plan wasf inalized in May, and is available at the Informat ion Center. If you have trouble locating
it, please let me know.

Your letter also states that EPA should indemni fy KDC as a response action
contractor, which you claim is authorized under 42 U . S . C . § 9617(c). Fir s t , I believe you
intended to reference 42 U.S.C. § 9619(c), which deal s with indemni f i ca t ion of response
action contractors. Second, please note that 42 U . S . C . § 9 6 1 9 ( d ) prevents EPA from
o f f e r i n g indemnification to any entities covered by one of the four categories of
p o t e n t i a l l y responsible parties i d e n t i f i e d in 42 U . S . C . § 9607(a). As KDC is the current
owner of contaminated property that is part of the Libby Asbes to s S i t e and a subsidiary
of the former owner and operator of the property, it would appear to be ine l ig ib l e for
indemnif icat ion. T h i s provision would not a p p l y to Marcor, the company i d e n t i f i e d in
your f o o t n o t e 4, because Marcor is not a p o t e n t i a l l y re sponsible party at the site.
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F i n a l l y , you state that KDC should be indemnif ied and compensated for allowing
EPA to d i spo s e of soil from the screening plant at the Mine. As these issues have been
addressed in my prior correspondence, I will not discuss them again here. I do note,
however, that your letter does not address a central point: KDC is a subsidiary of W.R.
Grace, which owned and operated the screening plant (including the property now owned
by the Parkers) when it was contaminated with asbestos. W h i l e the Court has not yet
been asked to rule on Grace's legal l i a b i l i t y for cleaning up, or reimbursing EPA for
cleaning up, the asbestos contamination resulting from its operations at the former
screening plant , I would think that as a matter of responsible corporate citizenship Grace
would have an interest in h e l p i n g EPA conduct the clean up in as fas t and economical
manner as poss ible . T h i s would include providing EPA access to property owned by its
subsidiary and allowing EPA to dispose of asbestos-contaminated soil at the Mine
(where, as I have noted before, Grace is already d i spo s ing of asbestos contaminated soil
removed from other locations within Libby). If you believe that EPA's planned actions
constitute a taking requiring the government to pay compensation, Grace (or its
subsidiary) may bring such an action hi the appropriate forum without fur ther delaying
the clean up. Instead, Grace appears to be taking the path of obstruction and delay.

In its Sept ember 12,2000 letter, Grace provided several reasons for its refusal to
provide access to the KDC properties. W h i l e none of the reasons constitute a valid basis
for re fu s ing to provide access, I have answered your questions or explained why they are
not relevant in my September 19 and October 11 letters, as well as this letter. I request
that Grace reconsider its decision to deny access and allow EPA to move forward with
the cleanup of the screening plant properties. As I discussed in my October 26 letter to
you, once access is provided and the removal action is commenced, we are wi l l ing to
discuss ways in which we can transition re spons ib i l i ty for this clean up action to Grace, ifthat is the c o m p a n y ' s desire.

Please contact me if you have any questions about this matter.
Sincerely,

O " /Jz mes D. Freeman
T i a l Attorney

cc: Matthew Conn, EPA



LIBBY, MT: Borrow Soils (Revised 10-17-00)
Result s For 1.0009091
A c c o u n t : C D M - M T - Camp Dresser & M c K e e , Inc.Proj e c t : 260J-006 002-FLDS a m p l e s Received by A l p h a on 10-OCT-OO

L O C A T I O NS A M P L I N G D A T EL A B S A M P L E I DP A R A M E T E RHydrocarbons, T o t a H I R )Antimony, Tota lArsenic, Tota lBeryllium, TotalCadmium. Tota lChromium, Tota lCopper , T o t a lLead, T o t a lMercury, T o t a lN i c k e l , T o t a lSelenium. T o t a lSi lver , T o t a lT h a l l i u m , T o t a lZinc, T o t a l
VOCs:M e t h y l e n e chloride1.1-DichloroethaneC h l o r o f o r mCarbon te trachloride1.2-DichloropropaneDibromochloromethane1.1.2-TrlchloroethaneTetrachloroetherwChlorobenzeneTri ch l oro f luorome thane1,2-Oichloroethane1.1,1 T r i c h l o f o e t h a n eBromodichloromethanetrans-1,3-Dichloropropenecis-1,3-Dichloropropen*1,1 -OichloroprouerMBromoform1,1,2,2-TetrachloroethamBenzeneTolueneEthylbenzeneChloromettwne

S t o c k p i l e 1IR-025846-Oct-OO
L0009091-01 UnHS

110 mg/kg<2 mg/kg2.8 mg/kg0.34 mo/kg<0.4 m g / k g62 mg/kg39 mg/kg18 m g / k g<0.25 m g / k g16 mg/kg<0.79 m g / k g<0.4 mg/kg<0.79 mg/kg43 m g / k g
<290 u g / k g<8.1 ug/kg<8.1 u g / k g<5.4 u g / k g<19 u g / k g<5 4 ug/kg<8.1 ug/kg<5.4 u g / k g<19 ug/kg<27 ug/kg<5.4 ug/kg<5 4 u g / k g<5.4 u g / k g<5.4 ug/kg<5 4 ug/kg<27 ug/kg<5.4 ug/kg<5.4 ug/kg
<5 4 ug/kg<8 1 ug/kg<5.4 ug/kg<64 ug/kg •

S t o c k p i l e 1 dupIR-02S8Se-Oct-00L0009091-02 U n i t s
69 m g / k g<2 mg/kg2.6 mg/kg0.26 mg/kg<0.4 mg/kg57 mg/kg39 mg/kg14 mg/kg<0.25 mg/kg14 mg/kg<0.79 mg/kg<0 4 mg/kg<0.79 mg/kg37 m g / k g

<280 ug/kg<7.6 ug/kg<7.6 ug/kg<5 ug/kg<18 ug/kg<5 ug/kg<7.6 ug/kg<5 ug/kg<18 u g / k g<25 u g / k g<5 u g / k g<5 ug/kg<5 ug/kg<5 ug/kg<5 ug/kg<25 ug/kg<5 ug/kg<5 ug/kg<5 u g / k g<7.6 ug/kg<5 ug/kg<50 ug/kg

S t o c k p i l e 2IR-025866-Oct-OOL0009091-OJ Unit s
50 mg/kg<2 mg/kg4 mg/kg074 mg/kg<0.4 mg/kg16 m g / k g36 mg/kg12 m g / k g<0.2S m g / k g10 mg/kg<0.79 m g / k g<0.4 mg/kg«0.79 m g / k g31 mg/kg

<290 u g / k g<7.8 ug/kg<7.8 ug/kg<5.2 ug/kg<18 ug/kg<5.2 ug/kg<7.8 ug/kg<5.2 ug/kg<18 ug/kg<26 ug/kg<5 2 u g / k g<5.2 ug/kg<5.2 u g / k g<5.2 ug/kg<5.2 u g / k g<26 ug/kg<5.2 ug/kg<S2 ug/kg<5.2 ug/kg<7.8 u g f t g<52 ug/kg<52 ug/kg

S t o c k p i l e 3IR42S876-Oct-OOL0009091-04 U n i t s
170 mg/kg<2 mg/kg2.5 ing/kg<0.2 m g / k g<0.4 mg/kg100 m g / k g27 mg/kg13 mg/kg<0.2S mg/kg19 mg/kg<0.8 mg/kg<0.4 mg/kg<0.8 m g / k g30 mg/kg

<290 ug/kg<8.1 u g / k g<8.1 u g / k g<5.4 ug/kg<19 ug/kg<5.4 ug/kg<8.1 ug/kg<5.4 t i g / k g<19 ug/kg<27 ug/kg<S.4 u g / k g<S.4 u g / k g<S.4 ug/kg<5.4 ug/kg<5.4 ug/kg<27 u g f t g<5.4 ug/kg<5.4 u g / k g<5.4 ug/kg<8.1 ug/kg<5.4 ug/kg<S4 ug/kg

S t o c k p i l e 4
IR-025886-Oct-OOL0009Q91-OS Units

210 mg/kg<2 mg/kg2.6 mg/kg<02 mg/kg<0.4 mg/kg77 mg/kg27 m g / k g14 m g / k g<0.25 mg/kg18 mg/kg<0.79 mg/kg<0.4 mg/kg<0.79 mg/kg32 m g / k g
<290 u g / k g<7.6 ug/kg<7.6 ug/kg<5.1 ug/kg<18 ug/kg<5.1 ug/kg<7.6 ug/kg<5.1 ug/kg<1B ug/kg<26 ug/kg<5.1 ug/kg<5.1 ug/kg<5.1 ug/kg<S.1 ug/kg<S.1 ug/kg<26 ug/kg<5.1 u g / k g<5.1 ug/kg<5.1 ug/kg<7.6 ug/kg<5.1 ug/kg<S1 u g / k g

S t o c k p i l e 8IR-02S89S-Oct-00L0009091-06 Units
140 mg/kg<2 mg/kg1.8 mg/kg<0.2 mg/kg<0.4 mg/kg110 mg/kg23 mg/kg9.9 mg/kg<0.25 mg/kg19 mg/kg<O.B mg/kg<0.4 mg/kg<0.8 m g / k g25 m g / k g

<290 ug/kg -<7.8 ug/kg<7.8 u g / k g<5.2 u g / k g<18 ug/kg<5.2 ug/kg<7.8 ug/kg<5.2 ug/kg<18 ug/kg<26 u g / k g<52 ug/kg<5 2 ug/kg<5.2 u g / k g<S.2 u g / k g<5.2 ug/kg<26 ug/kg<S2 ug/kg<5.2 ug/kg<5i ug/kg<7.8 ug/kg<55 ug/kg<52 ug/kg

S t o c k p i l e 6IR-02S906-Oct-OOL0009091-07 Unit*
78 mg/kg<2 mg/kg2.2 mg/kg0.24 mg/kg<0.39 mgAg83 mg/kg31 mg/kg12 mg/kg<0.25 mg/kg16 mg/kg<0.79mgf tg<0.39 n t g / k g<0.79 mg/kg34 mg/kg

<290 ug/kg<8 ug/kg<8 ug/kg<5.3 u g / k g<19 ug/kg<5.3 ug/kg<8 u g / k g<5.3 ug/kg<19 u g / k g<26 ug/kg<5.3 i i g / k g<5 3 ug/kg<5 3 u g / k g<5.3 u g / k g<5.3 u g / k g<26 ug/kg<5.3 ug/kg<5.3 ug/kg<5.3 ug/kg<8 ug/kg<5.3 ug/kg<53 ug/kg
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Ethyl etherAcenaphthene2-Chloronaphthatene
Fluoran th eneN a p h t h a l e n eBeiuo(a)anthracene
Benzo(a)pyieneBenzo(b)f luorantheneBenzo(k)f luorantheneChryseneAcenaph thy l eneAnthraceneBenzo(ghi)peryleneFluorenePhenanthreneDibenzo(a.h)anthraceneIndeno(1,2 l 3-cd)pyreiwPyreneBenzo(e)pyrene
BiphenylPerylene1 - M e t h y l n a p h t h a l e n e2-Methykiaphthalene

P E S T I C I D E S :Delta-BHCUndaneA l p h a - B H CBeta-BHCH e p t a c h l o rA l d r i nH e p t a c h l o r epox ld eEndrinEndrln aldehydeEndrin ketoneDieldr ln4.4--DDE4.4--DDD
4.4--DDTE n d o s u H a n IE n d o s u l f a n I IEndosuHan s u l f a t eMethoxychlorToxapheneChtordanecls-Chlordanetrans-Chlordane

P C B S :Aroclor 1221Aroclor 1232Aroclor 1242/1016

<130 u g / k g<500 ug/kg<500 u g / k g<500 u g / k g<SOO ug/kg<SOO u g / k g
<500 u g / k g<500 u g / k g<500 ug/kg<500 u g / k g<500 ug/kg<SOO u g / k g<500 u g / k g
<500 ug/kg<SOO ug/kg<SOO ug/kg<500 u g / k g<500 ug/kg<SOO ug/kg<SOO ug/kg<500 u g / k g<SOO ug/kg<SOO ug/kg

<20 ug/kg<20 ug/kg<20 u g / k g<20 ug/kg<20 u g / k g<20 u g / k g<20 ug/kg<20 u g / k g<20 u g / k g<20 u g / k g<20 ug/kg<20 u g / k g<20 ug/kg<20 ug/kg<20 u g / k g<20 ug/kg<20 ug/kg<20 ug/kg<80 ug/kg<80 ug/kg<20 u g / k g<20 ug/kg

<200 ug/kg<200 ug/kg<200 ug/kg

<130 ug/kg<500 ug/kg<500 ug/kg<500 u g / k g<SOO ug/kg<500 ug/kg<500 u g / k g<SOO u g / k g<500 ug/kg<500 ug/kg<500 ug/kg<SOO u g / k g<SOO ug/kg<500 ug/kg<SOO ug/kg<500 u g / k g<500 ug/kg<500 u g / k g<500 ug/kg<500 ug/kg<500 u g / k g<500 u g / k g<500 ug/kg
<20 u g / k g<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 u g / k g<20 u g / k g<20 u g / k g<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 u g / k g<20 u g / k g<20 ug/kg<20 ug/kg<80 u g / k g<80 ug/kg<20 ug/kg<20 ug/kg

<200 ug/kg<200 ug/kg<200 ug/kg

<130 ug/kg<500 ug/kg<500 ug/kg<500 u g / k g<500 ug/kg<500 ug/kg<500 ug/kg<500 ug/kg<SOO u g / k g<SOO u g / k g<SOO ug/kg<SOO ug/kg<500 u g / k g<SOO ug/kg<SOO u g / k g<SOO ug/kg<SOO u g / k g<500 ug/kg<SOO ug/kg<SOO ug/kg<500 ug/kg<SOO ug/kg<SOO ug/kg
<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 u g / k g<20 u g / k g<20 ug/kg<20 u g / k g<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 u g / k g<80 ug/kg<80 u g / k g<20 ug/kg<20 ug/kg
<200 ug/kg<200 ug/kg<200 ug/kg

<130 ug/kg<1000 ug/kg<1000 ug/kg«1000 u g / k g<1000 u g / k g<1000 ug/kg<1000 u g / k g<1000ug/kg<1000 u g / k g<1000 u g / k g<1000 u g / k g<1000 ug/kg<1000 u g / k g<1000 u g / k g<1000 u g / k g<1000 ug/kg<1000 ug/kg<1000 ug/kg<1000 ug/kg<1000 u g / k g<1000 ug/kg<1000 ug/kg<1000 u g / k g
<20 u g / k g<20 u g / k g<20 u g / k g<20 ug/kg<20 u g / k g<20 u g / k g<20 u g / k g<20 u g / k g<20 ug/kg<20 u g / k g<20 u g / k g<20 u g / k g<20 u g / k g<20 ug/kg<20 u g / k g<20 ug/kg<20 ug/kg<20 ug/kg<80 ug/kg<80 ug/kg<20 ug/kg<20 ug/kg
<200 ug/kg<200 u g / k g<200 ug/kg

<130 ug/kg<500 ug/kg<500 ug/kg<SOO ug/kg<SOO ug/kg<500 ug/kg< S O O u g / k g< S O O u g / k g<500 ug/kg<500 ug/kg<500 ug/kg<500 ug/kg<500 ug/kg<SOO ug/kg<SOO ug/kg<SOO ug/kg<500 u g / k g<500 ug/kg<500 ug/kg<500 ug/kg<SOO ug/kg<500 u g / k g<SOO ug/kg
<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 u g / k g<20 u g / k g<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 u g / k g<20 ug/kg<20 u g / k g<20 ug/kg<80 ug/kg<80ug*g<20 ug/kg<20 ug/kg

<200 ug/kg<200 ug/kg<200 ug/kg

<130 ug/kg<500 ug/kg<500 ug/kg<SOO ug/kg<SOO u g / k g<500 u g / k g<SOO u g / k g<500 ug/kg<500 ug/kg<500 ug/kg<500 ug/kg<500 ug/kg<500 u g / k g<SOO u g / k g<500 ug/kg<SOO ug/kg<500 u g / k g<SOO ug/kg<500 ug/kg<500 ug/kg<500 ug/kg<500 ug/kg<SOO ug/kg
<20 ug/kg<20 u g / k g<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 u g / k g<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<80 ug/kg<80 ug/kg<20 ug/kg<20 ug/kg
<200 ug/kg<200 ug/kg<200 ug/kg

<130 ug/kg<500 ug/kg<SOO ug/kg<SOO ug/kg<SOO u g / k g<500 ug/kg<SOO ug/kg< 500 u g / k g<500 ug/kg<500 u g / k g<SOO ug/kg<500 ug/kg<500 ug/kg<500 ug/kg<500 ug/kg<SOO ug/kg. <500 u g / k g<500 ug/kg<SOO ug/kg<SOO ug/kg< 500 u g / k g<SOO ugrttg<500 u g / k g
<20 u g / k g<20 ug/kg<20 ug/kg<20 ug/kg<20 u g / k g<20 ug/kg<20 u g / k g<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<20 ug/kg<80 ug/kg<80 ug/kg<20 ug/kg<20 ug/kg

<200 ug/kg<200ug/kO<200 ug/kg



ArocloM248A r o c l o r 1 2 5 4Aroclor 1260
H E R B I C I D E S :

M C P PMCPADalaponDicamba
D i c h l o r o p r o p2,4-D
2,4-OB
2,4,5-T2,4,5-TP (Silvex)Dinoseb

<200 ug/kg<200 ug/kg<200 ug/kg

<25 u g / k g<25 u g / k g<1 ug/kg<0.05 ug/kg<O.S ug/kg<0.5 u g / k g<0.5 ug/kg<0.05 u g / k g<0.05 u g / k g<0.25 ug/kg

<200 ug/kg<200 ug/kg<200 ug/kg

<25 u g / k g<25 ug/kg<1 ug/kg"<O.OS ug/kg<O.S ug/kg<O.S u g / k g<O.S ug/kg<O.OS u g / k g<0.05 ug/kg<0.25 u g / k g

<200 ug/kg<200 ug/kg<200 ug/kg

<2S u g / k g<25 ug/kg<1 ug/kg<0.05 ug/kg<O.S ug/kg<O.S ug/kg<O.S ug/kg<O.OS ug/kg<0 05 u g / k g<0.25 ug/kg

<200 u g / k g<200 ug/kg<200 ug/kg

<25 ug/kg<2S ug/kg<1 ug/kg<005 ug/kg<0 5 ug/kg<O.S ug/kg<0.5 u g / k g<O.OS ug/kg<0.05 u g / k g<0.25 ug/kg

<200 ug/kg<200 ug/kg<200 ug/kg

<2S ug/kg<25 ug/kg<1 ug/kg<O.OS u g / k g<O.S ug*g<O.S ug/kg<O.S ug/kg<O.OS ugAg<0 05 ug/kg<0.25 ug/kg

<200 ug/kg<200 ug/kg<200 ug/kg

<25 ug/kg<2S ug/kg<1 ug/kg<O.OS ug/kg<0.5 ug/kg<O.S ug/kg<0.5 ug/Vg<O.OS ug/kg<O.OS u g / k g<0.25 u g / k g

<200 ug/kg<200 ug/kg<200 ug/kg

<25 u g / k g<25 ug/kg<1 ug/kg<O.OS u g / k g<0.5 u g / k g<O.S ug/kg<0.5 ug/kg<O.OS ug/kg<0 05 u g / k g<0i5 ug/kg


